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REID V. COVERT:
THE COURTÕS CONTINUING  LEGACY OF COLONIALISM

Cortelyou Kenney

In 1901 the Supreme Court rendered a series of
nine decisions collectively referred to as the Insular
Cases. These cases shaped the legal status of the ter-
ritories bequeathed to the United States at the end
of the Spanish-American War by the Treaty of Paris.
Departing from all previous judicial precedent, the
Court declared in the Insular Cases that the Consti-
tution does not unequivocally follow the flag, but
rather is selectively applied to each territory “so far
as Congress shall so direct.”1 Focusing on Puerto
Rico, the Supreme Court concluded that since the
island had not been explicitly granted constitutional
parity by the Treaty of Paris or the Foraker Act,
Puerto Rico was an “unincorporated” entity, to be
considered foreign for domestic purposes and do-
mestic for foreign purposes. The legal limbo cre-
ated by the Insular Cases permitted Puerto Rican
citizens to be systematically deprived of constitu-
tional rights and benefits available to residents of
the fifty states and the District of Colombia. As a
result, many legal scholars compare the Insular Cases
to Plessy v. Ferguson,2 Korematsu, or Dred Scott,
noting that all were consistent with “the tenets of
Manifest Destiny [or] Social Darwinism.”3

In 1957 the Warren Court reevaluated Puerto
Rico’s legal status, with the hope of rectifying the
harms caused by the Insular Cases. The landmark
decision Reid v. Covert overruled the doctrine of
“frank racism”4 espoused in the Insular Cases and
has been hailed as “a classic of Warren Court re-
form.”5 Despite the Reid v. Covert ruling, however,
the principle of territorial incorporation championed
by the Supreme Court in the Insular Cases contin-
ues to shape the legal status of Puerto Rico. Recent
decisions such as Harris v. Rosario and Verdugo-
Urquidez demonstrate that Reid v. Covert has done
little to ameliorate the Court’s persistent reliance on
the Insular Cases and suggest that its verdicts will

continue to be steeped in racial and geographical
biases. In fact, the Reid v. Covert ruling itself repre-
sents a more insidious and complex form of discrimi-
nation. Justice Black and Harlan’s opinions reveal
the Court’s superficial commitment to equality and
typify its historical manipulation of the Constitution
and judicial precedent to appease the whims of the
political apparatus and the tyrannical majority. Both
Black and Harlan’s reinterpretations of the Insular
Cases failed to limit their application, instead fur-
ther disempowering Puerto Rico by instituting a form
of control premised not on racial inferiority, but upon
the Supreme Court’s power to measure and quan-
tify the influence and importance of Puerto Rican
culture. Reid cloaked the Court in the appearance of
neutrality, allowing it to covertly treat Puerto Ricans
as second-class citizens.

I. Historical Background

Although Downes v. Bidwell was not the first
ruling issued by the Supreme Court regarding the
status of the newly attained island Puerto Rico, it
was the most formative. Adjudicating the legality of
duties placed on goods imported from Puerto Rico
after the passage of the Foraker Act,6 the Court held
for the government and affirmed the validity of the
tax.7 Represented by Justice Henry Billings Brown,
the majority opined that the scope of Uniformity
Claus of the Constitution did not encompass the ter-
ritory because it was a possession, rather than a part,
of the United States.8 Brown claimed that congres-
sional plenary power was “an inevitable consequence
of the right to acquire territory” and

the power to acquire territory by treaty im-
plies, not only the power to govern such ter-
ritory, but to prescribe upon what terms the
United States will receive its inhabitants…
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Indeed, it is doubtful if Congress would ever
assent to the annexation of territory upon the
condition that its inhabitants, however for-
eign they may be to our habits, traditions,
and modes of life, shall become at once citi-
zens of the United States.9

While Brown’s opinion did not technically de-
part from previous precedent in that it cited the rul-
ings justifying congressionally controlled govern-
ments in Louisiana, Florida, the Northwest Territory,
and Alaska,10 the language used in the opinion sub-
tly created a distinction between these territories and
Puerto Rico by implying Puerto Ricans were racially
and culturally inferior. Brown’s depiction of Puerto
Ricans as “foreigners” and “savages” endorsed Con-
gress’ preferential treatment of Anglo territories.11

Brown even explicitly stated that the Constitution
should more thoroughly protect the geographically
adjacent territories than those acquired in the Span-
ish-American war because “Congress thought it nec-
essary either to extend to Constitution or the laws of
the United States over [Louisiana, Alaska, and the
Northwest Territories], or to declare the inhabitants
should be entitled to enjoy the right of trial by jury,
of bail and of the privilege of the writ of habeas cor-
pus, as well as other privileges of the bill of rights”12

whereas Congress had not seen fit to grant these
rights to Puerto Rico, Guam, and the Philippines,
because they “would prove an intolerable burden.”13

However, the importance of Brown’s opinion
was eclipsed by that of Justice Edward Douglas
White, whose concurrence would attain a status of
infamy. White agreed with Brown’s emphatic sup-
port of absolute plenary power and his portrayal of
Puerto Rican culturally inferiority, but took these
stances to a more extreme level. White ruled there
were two categories of geographic status for land
newly affiliated with the United States: incorporated
and unincorporated territories. “Incorporated” terri-
tories were protected by the full weight of the Con-
stitution whereas the rights available to “unincorpo-
rated territories” depended on the “‘applicable’ pro-
visions of the Constitution.” These provisions were
to be determined based on “the situation of the terri-
tory and its relation to the United States.”14 Unlike
all other lands acquired by the United States until

this point in history, White determined that Puerto
Rico was an “unincorporated territory.”15 White jus-
tified his evaluation of Puerto Rico as an unincor-
porated entity by noting that, unlike in other cases
of annexation, Congress did not explicitly bestow
citizenship on Puerto Ricans, and had even deleted
a clause to this effect included in the first draft of
the Foraker Act.16 White’s reasoning illustrates the
decision was largely a response to the racism per-
meating the political atmosphere of the time. White
took note of apprehension on the part of the beat
sugar and tobacco industries,17 scholarly protest,18

and public outrage over the idea of placing people
“assumed to be from simple savagery” and “barbar-
ism” on equal footing with American Anglo-Saxon
citizens.19 Thus, the doctrine of territorial interpre-
tation constructed a new legal status that left the
political branches maximum maneuvering room to
impose their racist ideologies upon Puerto Ricans.

Downes v. Bidwell, however, was only the be-
ginning of the Court’s project to map the legal sta-
tus of the territories. Although only four out of the
five justices comprising the majority in Downes
agreed with White’s incorporation doctrine, over the
next decade, as the composition of the Court
changed, the theory came to be accepted as the law
of the land.20 In Balzac v. People of the Porto Rico,
a decision considered a part of the succession of In-
sular Cases by some scholars even though it was
decided in 1922,21 the Court addressed the question
of whether the Jones Act, which extended US citi-
zenship to all Puerto Rican residents, had “incorpo-
rated” the territory. Jesus M. Balzac, the editor of a
Puerto Rican newspaper, was convicted for libelous
slander after publishing articles that criticized the
American governor.22 Balzac had petitioned for a jury
trial but his request had been denied on the grounds
that the island criminal code dictated only felony
offenses could be adjudicated in this manner.23 Upon
receiving a 4-5 month sentence in prison, Balzac
appealed on the grounds that his trial violated the
fifth and sixth amendments of the U.S. constitution
and should be invalidated.24 The Court disagreed,
concluding only residents of incorporated territories
or states were entitled to these protections. Writing
for a unanimous Court, Chief Justice William
Howard Taft held that the extension of US citizen-
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ship, which Justice White had named as a criterion
for “incorporation” in the Rassmussen case,25 did
not guarantee the application of all constitutional
rights inside the territory’s geographical bound-
aries.26 In fact, Taft argued, “under the circumstances
we find [citizenship] entirely consistent with non-
incorporation.”27 In the case of Puerto Rico, Taft
claimed, the decree of citizenship was extended to
fulfill the “yearning of Porto Ricans to be Ameri-
can,” by making passage between the two locations
more feasible, but not intended to impose upon resi-
dents of the island a system of “trial unknown to
them and unsuited to their needs.”28 In contrast, the
expansion of U.S. citizenship to include the inhabit-
ants of Louisiana and Alaska did satisfy the require-
ments for incorporation because these locations
“offer[ed] the opportunity for immigration and settle-
ment by American[s]” and thus “involved none of
the difficulties which incorporation of the Philippines
and Porto Rico.”29 However, although Taft concluded
that Jones Act had not incorporated Puerto Rico and
that its citizens were not shielded by the fifth and
sixth amendments, the Chief Justice did rule that
Puerto Ricans were protected by some constitutional
guarantees that “had from the beginning full appli-
cation in the Philippines and Porto Rico” and which
provided “that no person could be deprived of life,
liberty, or property without due process of law.”30

The Court’s reasoning in Balzac echoed the rac-
ist ideologies present in Downes. The judiciary’s re-
affirmation of Puerto Rico’s unincorporated status
confirmed only areas with predominantly Anglo-
Saxon populations merited statehood. By insisting
that only assimilation and Americanization, pro-
cesses which entailed abandoning Puerto Rico, al-
lowed citizens to gain full constitutional rights, Taft
opinion’s established the notion of Puerto Rico the
island as a subordinate space. As a result, the doc-
trine created by the ruling was doubly discrimina-
tory because it depicted the Puerto Rico as geo-
graphically inferior, but premised this ruling upon
the fact that it had a lesser culture, which could not
comprehend the American legal system until sur-
rounded by Anglo-Saxons.

The Court’s opinion in Balzac was problematic
not only because it linguistically constructed Puerto

Rico as geographically and culturally inferior, but
also because Taft’s “fundamental rights” distinction
did nothing to limit the whims of the Congress and
the Executive. While ostensibly the ruling that all
Puerto Ricans were entitled to “fundamental rights”
served to prevent Puerto Rico’s return to a military-
controlled government and preclude congressional
tyranny, in reality the definition of what constituted
a fundamental right was so fluid as to be meaning-
less. Although the Chief Justice attempted to clarify
the Court’s definition of fundamental rights by de-
claring them to be “personal rights and provisions…
that protect ‘human dignity,’”31 in practice Court’s
determination of these rights has been extremely
inconsistent. For example, although Court ruled that
protection against unreasonable searches and sei-
zures, due process, equal protection, and free speech
were all fundamental rights, it declared that the right
to trial by jury and the right to vote for president and
vice president of the United States were not.32 As a
result, while the fundamental rights distinction pro-
tects rights at a superficial level, its pragmatic effect
has been to deprive Puerto Ricans living on the is-
land of the protections guaranteed to aliens in the
United States.33

II. Reid v. Covert

Amid its quest to remedy judicial injustices
against African Americans, the progressive Warren
Court decided to tackle another constitutional sore
thumb: the Insular Cases. In 1957, two years after
the watershed decision Brown v. Board of Educa-
tion, the Court’s opportunity arose in the form of
Reid v. Covert, a case examining the murder of an
American serviceman stationed in Great Britain by
his wife.34 Despite substantial evidence of her in-
sanity, Mrs. Clarice Covert, a civilian, was tried by
a military tribunal and convicted of murder under
Article 118 of the Uniform Code of Military Justice
(UCMJ).35 Mrs. Covert appealed her conviction on
the grounds that the fifth and sixth amendments en-
titled her to be tried by jury of her peers.36 The Su-
preme Court agreed, although the ruling was split
into three factions: a plurality composed of Black,
Warren, Douglas, and Brennan, Justices Frankfurter
and Harlan concurring on narrow grounds, and Clark
and Burton dissenting.37 The plurality asserted the



D A R T M O U T H  C O L L E G E  U N D E R G R A D U A T E  J O U R N A L  O F  L AW60

fact that Mrs. Covert was stationed abroad did not
eviscerate her fifth and sixth amendment rights be-
cause “trial by jury in a court of law and in accor-
dance with traditional modes of procedure after an
indictment by grand jury has served and remains one
of our most vital barriers to governmental arbitrari-
ness.”38 The plurality’s opinion that the right to trial
by jury was fundamental and inalienable directly
contradicted Taft’s declaration in Balzac that U.S.
citizens residing in Puerto Rico were too culturally
different to understand the Anglo-Saxon concept of
jury trials.

However, this holding was a small aspect of the
Reid decision, which rejected the entire fundamen-
tal rights framework established in Balzac. The plu-
rality concluded:

The United States is entirely a creature of
the Constitution. Its power and authority
have no other source. It can only act in ac-
cordance with all the limitations imposed by
the Constitution. When the Government
reaches out to punish a citizen who is abroad,
the shield which the Bill of Rights and other
parts of the Constitution provide to protect
his life and liberty should not be stripped
away just because he happens to be in an-
other land.39

Although this statement did not directly reference
the Insular Cases, in combination with the Court’s
later declaration:

It is our judgment that neither the cases nor
their reasoning should be given any further
expansion. The concept that the Bill of Rights
and other constitutional protections against
arbitrary government are inoperative when
they become inconvenient or when expedi-
ency dictates otherwise is a very dangerous
doctrine and if allowed to flourish would
destroy the benefit of a written Constitution
and undermine the basis of our Govern-
ment.40

It can be determined that plurality intended to limit,
if not outright overrule the Insular cases.

Nevertheless, despite the Reid plurality’s oppo-
sition to the Insular Cases, several factors undercut
the strength of the decision. Justice Hugo Lafayette
Black, writing for the plurality, distinguished the
circumstances that arose in Reid from those of the
Insular Cases, stating “they involved the power of
congress to provide rules and regulations to govern
temporary territories with wholly dissimilar tradi-
tions and institutions whereas here the basis for gov-
ernmental power is American citizenship.”41 Black’s
qualification implicitly legitimized the Supreme
Court’s unequal application of Constitutional pro-
tections in the Insular Cases as responding to the
needs of different cultures. Thus, although the plu-
rality discarded the doctrine of assimilation, Reid
did not entirely invalidate the Insular Cases because
it supported a philosophy of paternalism, imbuing
the Court with the moral and legal authority to arbi-
trate of the needs of other societies. Black’s flawed
reasoning exemplified this paternalism by suggest-
ing that the Court would be capable of objectively
understanding the particular requirements of the
many different cultures under United States control.
In addition, the logic and language pervading Black’s
opinion reinscribed the notion of Puerto Rican cul-
tural inferiority by implying that Puerto Ricans
would be incapable of understanding the Anglo-
Saxon legal system, even though they had lived un-
der it during the period of Spanish control.42

The Reid decision appears even more problem-
atic upon examination of the concurrences, authored
by Justice John Marshall Harlan and Justice Felix
Frankfurter. Frankfurter agreed with the plurality that
the Insular Cases should not be applied in future
rulings by the Court, stating “the Constitution is an
organic scheme of government to be dealt with as
an entirety. A particular provision cannot be dissev-
ered from the rest of the Constitution.”43 Despite this
acknowledgement, Frankfurter limited his holding
to “protect civilian dependents of military person-
nel during peacetime,”44 arguing that the Insular
Cases were appropriate within their particular “his-
torical setting.”45 Frankfurter claimed the decisions
were restricted to the territories because they
“rest[ed] specifically on Art. IV, 3, which is a grant
of power to Congress to deal with ‘Territory’ and
other Government property.”46 Failure to interpret
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Article IV’s provision of plenary power as absolute,
Frankfurter insisted, would hamper “the acquisition
of exotic ‘Territory’” by the United States. Thus,
although Frankfurter’s ruling had the practical ef-
fect of discouraging the expansion of the Insular
Cases, it simultaneously reaffirmed their continu-
ing presence in Puerto Rico, justifying the idea of
the island as a geographically subordinated space.

Harlan’s concurred on even narrower grounds.
Unlike the plurality, Harlan overtly opposed the re-
jection of the Insular Cases, concluding, “those cases,
properly understood, still have vitality.”47 Harlan’s
deferential approach led him to recast the decisions,
which he claimed stood for the “important proposi-
tion” that “there are provisions in the Constitution
which do not necessarily apply in all circumstances
in every foreign place,”48 instead of scratching them
all together. In place of Taft’s fundamental rights
approach, Harlan proposed a two-prong test to de-
termine the applicability of the Constitution to un-
incorporated territories. Harlan’s test required that
“a right should be extended unless it can be estab-
lished such an extension is impractical and anoma-
lous.”49 In the case of the defendant, Harlan ruled
that she merited “special considerations,” including
fifth and sixth amendment protections since she was
charged with a capital crime instead of a “run of the
mill offense.”50 If the defendant had been charged
with a lesser transgression, as Balzac was, provid-
ing her due process rights could have been “imprac-
tical and anomalous,” Harlan suggested, because it
might waste the time, resources, and good-will of
lower courts. In capital cases the expenditure of these
resources was justified because it could literally
mean the difference between life and death.51 How-
ever, although Justice Harlan clearly believed that
defendants charged with “grave offenses” earned the
right to due process, he did not clarify what types of
offenses this included, and whether those accused
of minor crimes such as misdemeanors should be
afforded due process rights if it did not sap the re-
sources of the judicial system. Harlan hinted that
lower courts could determine this question based on
the evaluation of “particular local setting, the prac-
tical necessities, and the possible alternatives.”52

The ambiguity of Harlan’s two-pronged test al-

lowed him to claim that it was “pragmatic and cul-
turally sensitive,”53 but in reality its vague and ill-
defined nature allowed judicial manipulation, serv-
ing the interests of the federal government far more
than those of the islanders. As the plurality noted,
“the concept that the Bill of Rights and other consti-
tutional protections against arbitrary government are
inoperative when they become inconvenient or when
expediency dictates otherwise is a very dangerous
doctrine and if allowed to flourish would destroy
the benefit of a written constitution and undermine
the basis of our government.”54 Even if interpreted
as liberally as possible, Harlan’s concurrence clearly
legitimizes the notion established in the Insular Cases
that the Constitution doesn’t apply with the same
force abroad as it does domestically. 55

III. Reid’s Impact on Current Jurisprudence

Unfortunately, like Justice White’s doctrine of
incorporation, Harlan’s concurrence has taken hold
and has bourn out the plurality’s critique.56 The di-
vided nature of the Reid ruling undercut the force of
the arguments put forth by the plurality, allowing
lower courts to apply Harlan’s impractical and
anomalous test with full legal force. For example, a
series of lower courts have used this test to protect
the rights of American corporations abroad, arguing
that territorial governments have the capacity to con-
duct jury trials,57 but to deprive territorial citizens
basic rights of under the guise of self determination.58

The Supreme Court has also used the reasons es-
poused in Reid v. Covert to benefit the federal gov-
ernment at the expense of Puerto Rico. The Court
used Harlan’s impractical and anomalous standard
to deny Puerto Ricans access to federal welfare pro-
grams such as the Aid to Families with Dependent
Children (AFDC) program. Ruling that Puerto Rico’s
subordinate status meant “Congress, which is em-
powered under the Territory Claus to make ‘all need-
ful Rules and Regulations respecting the territory
belonging to the United States,’ may treat Puerto
Rico differently from States so long as there is a
rational basis for its actions,”59 the Court castigated
the 9th Circuit for its interference in legislative mat-
ters. The Court declared that it would not be in the
best interests of Puerto Rico to receive AFDC ben-
efits because it would disrupt the commonwealth’s
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economy, and thus would be “impractical and
anomalous.”60 In addition, the Court has used Reid
v. Covert to declare that although the Constitution
follows the flag it doesn’t “apply with the same force
abroad as it does at home.”61 Finally, Harlan’s test
has made territorial sovereignty more difficult to
attain because it “[does] not invite territorial people
to participate in determining which constitutional
provisions will apply to their territory.”62

However, by far the most egregious example of
Reid v. CovertÕs impact, and in particular Justice
Harlan’s test, on current jurisprudence is the Court’s
1990 decision United States v. Verdugo-Urquidez. Cit-
ing the Reid v. Covert precedent in its ruling that fourth
amendment rights should not be granted to suspects
pursued by United States law enforcement officers
abroad, the Supreme Court breathed life into the pre-
cedent set by the Insular Cases.63 The Verdugo-Urquidez
case involved the forcible abduction of Rene Martin
Verdugo-Urquidez, a Mexican national and reputed
drug lord, by the Mexican police and his subsequent
transfer to San Diego, California, where the U.S. Mar-
shals arrested him.64 Once he was in the custody of
United States law enforcement office, the DEA received
permission from the Director General of the Mexican
Federal Judicial Police to conduct searches of Verdugo-
Urquidez’s residences in Mexicali and San Felipe,
Mexico. Combining forces with the Mexican police,
the DEA performed the searches and seized a “tally
sheet” chronicling Verdugo-Urquidez’s marijuana traf-
ficking deals in the process.65 Since the DEA had not
obtained authorization from the Justice Department,
the U.S. Attorney’s Office, or a neutral magistrate to
conduct the searches, Verdugo-Urquidez filed a mo-
tion to suppress the evidence obtained in these searches
on the grounds that the DEA lacked a search warrant.66

The Ninth Circuit Court sustained Verdugo-Urquidez’s
claim, holding that Reid v. Covert obliged the Federal
Government to meet the “substantive burdens” of the
Constitution wherever it acts.67 The Court reversed, with
Rehnquist, White, O’Connor, Scalia, Kennedy, and
Stevens affirming, and Brennan, Marshall, and
Blackmun dissenting.68

Representing the majority, Chief Justice Will-
iam H. Rehnquist argued that Verdugo-Urquidez was
not entitled to protection from unreasonable searches

and seizures occurring abroad because even U.S.
citizens are not afforded fourth amendment rights in
unincorporated territories.69 Rehnquist opined that
Reid, which Verdugo-Urquidez based his claim upon,
is limited to matters of due process as they apply to
U.S. citizens abroad. His argument that extension
of fourth amendment is inappropriate rested upon
Harlan and Frankfurter’s narrow concurrences,
which “declined even to hold that U.S. citizens were
entitled to the full range of constitutional protections
in all overseas criminal prosecutions.”70 Ruling that
requiring warrant standards for all U.S. actions
abroad would “severely hamper the ability of the
political branches to employ the arms forces abroad
in the national interest,”71 and dismissing the Court
of Appeals’ concern that holding for the government
“would plunge [the judicial system] into a sea of
uncertainty as to what might be reasonable in the
way of searches and seizures conducted abroad,”72

Rehnquist upheld the constitutionality of the
searches. Rehnquist’s verdict continued his mentor
Frankfurter’s legacy of judicial deference, and il-
lustrated the brutal reality that the Warren Court’s
attempt to undercut the precedential value of the
Insular Cases had failed miserably. Rehnquist’s ci-
tation of several of the Court’s territorial decisions,
including the infamous Downes v. Bidwell and
Balzac v. People of Porto Rico, also demonstrated
his belief that Reid was merely a clarification of the
manner in which these cases effected civilians re-
siding on U.S. military bases abroad, rather than an
elimination of them.

Justice Anthony M. Kennedy’s concurrence fur-
ther demonstrated the limitations of Reid. Arguing “we
must interpret constitutional protections in light of the
undoubted power of the United States to take actions
to assert its legitimate power and authority abroad”
since “we have not overruled… the so called Insular
Cases,”73 Kennedy employed Justice Harlan’s “imprac-
tical and anomalous” test to determine if the searches
and seizures conducted by the DEA were legitimate.
In his judgment, “adherence to the warrant requirement
under these circumstances would be ‘impractical and
anomalous,’ because the U.S. has no local magistrates
in Mexico available to issue warrants, and the U.S.
agents acting abroad must necessarily cooperate with
foreign officials in the interest of comity.”74 Kennedy’s
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reliance on logistical concerns to justify the denial of
constitutional protections to aliens abroad illustrates
how Harlan’s two prong test can be manipulated by
the Court to rationalize actions taken by the political
branches. Since both words (impractical and anoma-
lous) are ambiguous even under the guidelines Harlan
provided, the Court can always declare that actions
taken by the federal government are constitutional be-
cause the feasibility of implementing right protections
is inherently subjective. In this case, Kennedy’s argu-
ment that there are no magistrates in Mexico available
to issue warrants can easily be overcome; for example,
warrants could be obtained in the United States from
the Justice Department or the Attorney’s Office, short-
circuiting the need to obtain them in a foreign country.
Kennedy’s logic illustrates how Reid has become the
“doctrinal equivalent of Rorschach’s inkblot,”75 because
it can be interpreted to support any form of govern-
ment intervention outside of the fifty states and D.C.

The logistical concerns, however, were not the
only problematic part of Kennedy’s opinion. Work-
ing under Harlan’s rubric that the extension of “the
constitution abroad ‘can be reduced to the issue of
what is “due” a defendant in the particular circum-
stances of a particular case,”76 Kennedy concluded
that applying the fourth amendment to aliens abroad
was also “impractical and anomalous” because aliens
in foreign countries should never be granted fourth
amendment rights, even if sufficient institutional
resources and connections were to exist. Kennedy
argued that the United States had no obligation to
“some undefined, limitless class of non-citizens,”77

and bolstered his claim by citing the Insular Cases.
Noting these decisions “did not require Congress to
all constitutional guarantees in its territories because
of their ‘wholly dissimilar traditions and institu-
tions,”78 Kennedy implied that it would similarly be
“impractical and anomalous” to extend protections

in countries with cultures radically different from
the United States that lacked the capacity to com-
prehend or apply these guarantees; Kennedy once
again affirmed the Court’s the geographically sub-
ordinated status of other countries, and continuing
the Court’s legacy of culturally biased rulings.

IV. Conclusion

While Reid v. Covert ostensibly cleansed the
image of the Supreme Court of the stain Insular
Cases, in reality it masked the continuing deference
of the Judiciary to the political branches, sugarcoat-
ing injustices such as the denial of welfare benefits
and fourth amendment rights under the pretense of
cultural flexibility. The ruling christened a new era
of imperialism by positioning the Supreme Court as
the arbitrator of culture, allowing it to dictate what
are in the “best interests” of the territories, further
eroding their sovereignty and independence. Reid
and its progeny have ominous implications for fu-
ture rulings. The Supreme Court could further limit
the application of the fourteenth amendment to the
territories, arguing that as long as there is a rational
basis the Congress is free to deprive women, mi-
norities, or the certain religious groups of hospitable
work environments, or curtail first amendment rights
if political demonstrations threatened to endanger
the stability of multinational corporations or if an
anti-US party endangered the political shelf-life of
pro-US leaders. Even as this article was being writ-
ten, the prolonged detention of Taliban soldiers on
Guantanamo Bay with a crime was rationalized us-
ing the unincorporated territory rationale established
in the Insular Cases and upheld in Reid. These events
illustrate that the pronouncement of the death of the
Insular Cases premature: their shadow of continues
to darken the Court’s jurisprudence, and prevents
the attainment of Puerto Rican equality.
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