THE CONSTITUTIONALITY OF INTERRACIAL MARRIAGE ;

LoVING IN THOUGHT
Liza Williams

One hears people say that it is inherent in the habits and nature of democracies to change
feelings and thoughts at every momentE But | have never seen anything like that happening
in the great democracy on the other side of the ocean. What struck me most in the United
States was the difficulty experienced in getting an idea, once conceived, out of the head of
the majority!

Alexis De Tocqueville

Alexis de TocquevilleOs observation unitespheres. If public goals are to be achievable, then
political theory and sociology: Where does the agerthey must first be consistent with private practice. It
of change reside in democratic government: in theo longer makes sense to approach discrimination
domain of public structures of institutional order orfrom the standpoint that it is exclusively a public
in the decision-making patterns of individuals? Onaphere problem. Instead we must force ourselves to
of the hallmarks of feminist scholarship is that theeexamine our private decisions for the same racial
body politic is recognized as being composed dbias that is unacceptable in the public sphere.
individuals who make intimate personal decisions,
which have real sociopolitical consequences. This The end of the governmentOs prohibition on
thesis has been stamped more than once in tiderracial marriage was secured with the Supreme
semantic motif: OThe personal is political.O If thi€ourtOs decision iroving v. Virginia(1967). Over
thesis has validity, then social change is morthirty-five years have passed since the Court struck
dependent on the power of individual choice thadown anti-miscegenation laws, yet statistics indicate
institutionalized norms because the political domaithat race has remained a meaningful factor in the
is incomplete without accounting for how actorsselection of a marriage partner. Many Americans
relate to the constraints of public order. The aim ofvould not equate high rates of same-race marriage
this feminist critique is to attempt to establish bettewith the existence of racism. Many Americans might
conditions for deriving social justice. Oneargue that segregation in marriage only grows out
instantiation of this principle is that moral choice isof autonomous choice, not active discrimination.
operationalized within the context of the law. Rac&unnar Myrdal observed in 1944 that, Oeven a
relations in the United States collapse under thisvhite] liberal-minded Northerner of cosmopolitan
observation. Even when public structures are natulture and with a minimum of conventional blinds
constructed with race in mind, racism permeates owvill, in nine cases out of ten, express a definite
society. The feminist critique suggests that privatéeeling against amalgamatiofilf@ve are to improve
choice is the determining factor in the level of sociatace relations in the public sphere in 2003, with the
justice in contemporary race relations. How can wédeedom to marry across the color line firmly in
eliminate racism in the public sphere if it is deeplyplace, we must confront MyrdalOs 1944 observation,
embedded in the most personal of our decisionand reflect on what it means to be truly fair-minded
those that impact where we live, where we go ta our personal decisions. In the pasivingera, it
school, how we vote, and whom we marry? It followss understood that colorblindness is the ideal standard
from this critique, therefore, that if progress is to béor achieving social justice. Thevingdecision has
made in race relations, perhaps we must first questidrad implications that apply to the most intimate of
the entire notion of separate public and privateur private decisions, but has the change in the law,
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now allowing individuals to marry across the colorbelow them in the scale of created beings that
line, influenced social behavior and personaintermarriage between white persons and Negroes
perception in private? and mulattoes were regarded as unnatural and
immoral, and punished as crimésT@ney thought
The rendering ofLoving by the Court has that the existence of anti-miscegenation laws in the
implications that continue to resonate in outUnited States prior to the adoption of the Constitution
contemporary interaction with the categoricalin 1789 substantiated a constrained form of
OOther.O The precedent set by the Coudvimg,  citizenship for African Americans.
heuristically guides our constitutional understanding
of what should permissibly be allowed to governin In 1877, Reconstruction officially came to an end
the merger of the public and private spheres, whewith the withdrawal of federal troops from the South,
individual values are at odds with the moralgiving rise to the reactionary ORedeemerO state
understanding of the political majority. A governments that legislatively implemented the Jim
retrospective view of the legal challenge to interraciaCrow system. Segregation statutes achieved political
marriage and an examination of the arguments thatceptance through the exploitation of fears about
unraveled its prohibition are of primary significanceinterracial intimacy. It was thought prudent to keep the
in this paper. More importantly, though, such aaces as separated as possible because Othe man whom
historical look is not merely for the purposes ofyou invite to your house is the possible husband of
championing a constitutional decision that camegour daughter, whether he be black or white.O
much too late. Instead it concerns indeterminacy in
the status quo. The question of interracial marriage Civil officials confronted specific problems in
poses a certain parallelism to the contemporary legdle enforcement of anti-miscegenation statutes.
guestion upon the rights of gays to marry in botlsince there has never been any clear ruling on the
form and content. Ambiguities in federal law overissue of marriage at the federal level, but rather, it
the topic of gay marriage are highly informed by arhas been left in the jurisdiction of the states, anti-
analogical extension of the legal questionsniscegenation laws were no so difficult to enforce,

confronted inLoving v. Virginia as they were difficult to appeal. The most fomidable
challenge to law enforcement was that of ensuring

I.  The Prohibition of Interracial Marriage comity. Due to fact that different anti-miscegenation
(1600-1948) statues were enacted at different times in different

states, it was inevitable that there be inconsistencies

Anti-miscegenation statues predatingltbging in both the content and intent of interracial marriage
decision were prolific in their adoption and had @&ans from state to state. IKinney v. The
far-reaching impact on the American psyche. ByCommonwealth(1878), the Supreme Court of
criminalizing sex and marriage across the color linéyirginia tackled the disputations that arose around
anti-miscegenation laws normalized the Odeviancéi@ question of comity between the law of Virginia
perceived in such mixed-race relationshipsand that of the District of Columbiinneyinvolved
reinforcing the longstanding tradition of policing an interracial couple who had legally gone to the
sexual mores that dates back to the arrival of thatar in Washington, D.C., but the pair was arrested
first African slaves in the early 1600s. By 1800for living together in Virginia, in violation of that
interracial marriage was prohibited in ten out ofstateOs anti-miscegenation law. The Virginia Court
sixteen states. WheBDred Scott v. Sandfordias  asked itself, OMust tex loci contractusr thelex
written in 1857, Chief Justice Roger B. Taney arguedomicilii prevail?©The answer of the majority of
that restrictive laws that forbid interracial marriagethe court emphatically stated that the couple would
were forefront in the FoundersO minds as they draftedve to change their domicile to another jurisdiction
the Constitution, demonstrating the Foundersiecause the lawful marriage obtained in the District
intention never to extend citizenship to blacks. Thevas, Opositively prohibited and declared void by the
Founders, he said, Olooked upon [blacks] as so f&atutes of [Virginia].OThe comity question
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persisted in challenging the enforcers and interpretebseeds. Another factor was the Great Black Migration,
of anti-miscegenation statues, and would be thand the significant trend toward urbanization in the early
object of the legal challenge in thevingcase. 1900s. This resulted in the redistribution of the black
population from rural areas to more concentrated living

The Supreme Court upheld an Alabama high court§saces in urban centers. Living in closer proximity to
finding in Pace v. Alabam@l882) for the right of the urban whites heightened the potential for interracial
state to punish interracial fornication and adultery momnarriage ! Thus, this urbanization trend at the
severely than intraracial fornication and adultery. Théeginning of the twentieth century elevated the call for
Alabama court found that the law did not discriminatestrict separation in marriage between the races, resulting
against any person based on race because tinghe passing of prohibitive legislative statutes.
discrimination was not aimed at the individual but at
Othe offense@he differing penalties were found The enforcement of anti-miscegenation laws
acceptable because they were necessary for preventihgpugh coercive state power presented numerous
the Oamalgamation of the two races,O which wpmblems for legal authorities. Troubles included
considered Oa sound public policy affecting the highsubstantively defining race and constructing a
interests of society and governmehf@e Supreme legitimate means for proving racial identity before
Court did not find error with this judgment until the law. The law wrestled with the actual definition
McLaughlin v. Florida(1964). of what constituted race. An authoritative standard

was imperative in order to differentiate between the

The 1896 inauguration of the Oseparate buaces. Without such a consensus, racial eligibility
equalO doctrine iRlessy v. Fergusomade no for marriage could not be determined. Several states
exception for segregation at the altar. The decisiomsed a Oone-dropO test for classification, but the way
in fact, referred to the psychosexual fear of the blackirginia confronted the issue is illustrative of the
man, and the white majority applauded itsstruggle the law underwent in attempting to supply
imposition. Anti-miscegenation laws matureda clear-cut definition to race. Before 1910, for
alongside Jim Crow and by 1913, forty-two stategxample, an excess of 24 percent of OblackO blood
had imposed limitations on interracial marrid®e. would categorize a person as OblackO under Virginia
The decades that recorded the highest number lafw, but from 1910-1924 the threshold was lowered
lynchings in the United States were most closelyo 15 percent. Perhaps either out of frustration or
associated with the height of the enactment of antincreasing racism, Virginia enacted the more
miscegenation statutes, while OconvictionsO of thasenservative Oone-dropO standard in 1924, which
lynched were often founded on the accusation oksulted in a substantial division between the r&ces.
crossing the interracial sex boundary.

In the aftermath of War World Il national

Progressivism, as an idea and political era, waassessment of anti-miscegenation statutes began in
internally consistent with the leading justifications forthe United States. The international imperative to
enforcing anti-miscegenation statutes. Progressivaiminate the hypocrisy that racism posed for the self-
reformers pushed for social order, cleanliness, puritproclaimed Ostandard-bearerO of human rights
and the proper sorting of the races. They were armescouraged critical evaluation. The laws passed by
with OinformationO from leading sociologists includinghe German Reichstag preventing intermarriage
authors like Franklin Henry Giddings, William Grahambetween Jews and OAryansO awakened some
Sumner, and William McDougall who supplied Americans to the shameful parallel between Nazi
OscientificO evidence for segregation. Biologicahcial laws and many racially based civil statues in
imperatives for the prohibition on interracial marriageghe United States. In addition, Article 16 of the
were founded on the principle of Social DarwinismUnited Nations Universal Declaration of Human
which legitimated claims that interracial marriageRights signed by the United States in 1948, called
threatened nature, GodOs directions, the contaminationthe right to marriage Owithout any limitation due
of the ONordicO race, and the creation of inferior mixéol race.8 It would take another two decades for the
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federal bench to rule in thieoving v. Virginia  interracial marriage violated their right under the
officially invalidating all remaining anti- FirstAmendment to the free exercise of religion. As
miscegenation statutes on the books in the Unitedatholics, they argued that their religion made no
States. But the interim period was critical in the fighprohibition against interracial marriage. Perez and
toward the freedom of interracial marriage. Davis, therefore, maintained that California had no
legal basis for abridging their right to marry. Writing
[I. The Path to the Supreme Court: Gaining for the majority, however, Justice Roger J. Traynor,
Certiorari (1948-1967) quickly dismissed this argument. He resolved that
the law constituted a breach of the federal
There had long been opponents of anti€onstitution, and in effect struck down the state of
miscegenation statutes within the United States workir@aliforniaOs prohibition on interracial marriage.
for the repeal of the laws. In the first campaign to abolisraynor argued that the Ofundamental rightO to
the Massachusetts state law, William Lloyd Garrisomarriage should never be infringed upon by the state
wrote that, Olntermarriage is neither unnatural n@except for an important social objective and by
repugnant to nature, but obviously proper and salutarseasonable meang.®raynor went on to reject both
it being designed to unite people of different tribes anthe social objective that was outlined by the state of
nations, and to break down those petty distinction8alifornia and the racial limitation on marriage that
which are the effect of climate or locality of situation,was instituted to achieve the government aim.
and which lead to oppression, war, and division among
mankindE The political fight in Massachusetts was  In a nascent form of the modern day Ostrict
successful in 1834. But this was an exception. ThecrutinyO test, Traynor maintained, Orace restrictions
prohibition would not be lifted in parts of the South formust be viewed with suspicioA2@n TraynorOs
more than a century to come even though the ban wasderstanding of the law, racial restriction revealed
already being purged from the law codes of Northeran invalid interference by California into the right
states. As an illustrative example, even though th® marry. Such an intrusion limited the freedom of
Federal Court delivered tHeoving ruling in 1967, individuals to choose whom they would like as their
Alabama defiantly, symbolically waited until the yearmarriage partners. Although the Supreme Court had
2000 to erase the blue law from the bo5ks. upheld inPlessythat in equal facilities the goods of
society could be separately benefited from in the
The first path to the Supreme Court began in thmstance of railroad cars, Traynor wrote that this same
1948 case dPerez v. Sharpwvhich has received far doctrine could not be applied when it came to
too little study considering that the reasoningnarriage. The unique nature of individuals could not
employed in its rationale was unprecedented. Thise satisfied by the substitution of alternative
reasoning would be repeatedlaving v. Virginia  individuals if one wanted to reach across the race
when the California Supreme Court ruled that atine for a spouse. Traynor explained, OSince the
anti-miscegenation statute in California was iressence of the right to marry is freedom to join in
breach of the federal Constitution, and thereforenarriage with the person of oneOs choice, a
concluded that the law was null and void. The twicesegregation statute for marriage necessarily impairs
amended 1850 California Civil Code read: Onthe right to marry}®Because of the Equal Protection
license may be issued authorizing the marriage of@ause of the Fourteenth Amendment, strict scrutiny
white person with a Negro, mulatto, Mongolian oris mandated for race-based classification. Justice
member of the Malay racéé@etitioners Andrea Traynor worked around the reasoning of the Supreme
Perez, a white woman, and Sylvester Davis, a blacdkourt in Pace and Plessyby interpreting the
man, contested on appeal to the California Suprentourteenth Amendment to be a commitment to
Court the refusal of a county clerk to issue them endividual rights, rather than a guarantee that groups
marriage license. Perez and Davis cited that the ansiuffer equal penalties and receive equal goods under
miscegenation statute violated the Constitutionthe law. For Traynor, the decisive question hinged
complaining on the basis that the prohibition againsin whether the right of an individual to marry outside
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her racial group was as equally protected as the rigB&tdecision, in which Justice John W. Shenk authored
of an individual to marry within his or her racial the dissent. His emphasis focused on the stateOs
group, writing that: OThe equal protections clauseEprerogative to regulate marriage, the historical
does not refer to rights of the Negro race, th@udicial approval of anti-miscegenation laws, and the
Caucasian race, or any other race, but to the right®ed to restrain from overturning legislative
of individuals.® authority in the area of health, safety, amoralsb
all of which resided in the question of interracial

Traynor did not accept CaliforniaOs stated socialarriage?® ThePerezdecision which invalidated the
objective behind keeping marriages racially pureanti-miscegenation statute based on the federal law
The rationale for the status quo, that of protectingesiding in the Fourteenth Amendment is remarkable:
the existing racial order, did not suffice, sinceat recognized many of the essential arguments that
Oexperts are agreed that the progeny of marriagesuld be made nineteen years later by Chief Justice
between persons of different races are not inferidgarl Warren irLoving Even more noteworthy is the
to both parents2OThe scientific basis behind such recognition that the civil rights movement positively
a false rationale was further undermined by the fadid not influence TraynorOs legal argument, whereas
that California law did not prohibit two OdiseasedarrenOs opinion did benefit from historical
personsO from marrying, despite the high genetiindsight.
propensity that such a couple would produce a child
exhibiting the same faulty characteristic. TraynorOs The second case that crept closer to being granted
flat dismissal of biological aims was furthercertiorari by the Supreme Court wislgim v. Naim
supported by CaliforniaOs weak attempt at tailoring.955). Hay Sam Naim, a Chinese man, and Ruby
the social program to narrowly meet its stated.amberth, a white woman, were living in Virginia when
objective. Furthermore, if family harmony werethey decided to marry. Well aware of the law forbidding
really the intent of the law, the statute would not bamarriage, they decided they would travel to North
marriage between only some mixtures of races ar@arolina to say their vows, and then return to Virginia,
not others. The specification that only certain racialvhere they hoped to remain undetected by state
mixings were undesirable made Traynor highlyauthorities. A year later Ruby Naim filed for divorce,
skeptical of the motivations behind such a statuterguing that according to the Virginia Racial Integrity
Traynor also rejected the justification proffered byAct their mixed-race marriage was never valid from
the state, that the social and psychological welfariae beginning. Mr. Naim rejoined that the Virginia law
of the stateOs children were at stake, writing insteagas unconstitutional, and that their marriage was in
Olt is no answer to say that race tension can st legitimate.
eradicated through the perpetuation by the law of
the prejudices by giving legal force to the beliefthat  The Virginia Supreme Court utterly rejected Ham
certain races are inferiof?Qraynor noted several Say NaimOs claim that his marriage was legitimate,
other sources of weakness in the California statuteyling that the marriage was invalid due to the
including the fact that the state did not criminalizeaCommonwealthOs prohibition of interracial marriage.
interracial sex, did not fail to recognize marriagegustice Buchanan, writing for the majority, believed
that were licensed in other states as legal, and thiat VirginiaOs anti-miscegenation law was critically
was ambiguous in its definition of different racialdifferent from the law previously struck down by
classifications and markers. Traynor was unable tihe California court in thBerezdecision. Buchanan
find any justifiable grounds for the stateOdifferentiated between the California law and the
enforcement of the prohibition on interracialVirginia law, stating that the Virginia Racial Integrity
marriage, and therefore concluded that the onlfct was narrowly fitted to accomplish state goals.
motivation for the measure was a compelling notiotunder the law in Virginia, any marriage obtained
of white supremacy. elsewhere was not considered legal, and criminal

penalties were enforced for people found in violation
ThePerezdecision was determined by a slim 4-of the statute. The Virginia court unanimously
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resolved that in the examination of the Fourteenth the white children will be dulled. Constantly
Amendment they observed, Ono requirement that the the Negro will be endeavoring to usury every
state shall not legislate to prevent the obliteration of right and privilege which will lead to
pride,O nor any reason that Virginia, Omust permit intermarriage?’
the corruption of blood even though it weaken or
destroy the quality of its citizenshiptO The fear of interracial contact in 1955 was real.
The Mississippi murder of Emmett Till made even
In 1955, the United States Supreme Courthe gesture of whistling at a white woman a fatal
originally affirmed that it would like to review the impropriety. If the Court hatheardNaim v. Naim
high court of VirginiaOs decisionNiaim However, and invalidated on anti-miscegenation laws, it very
the Court interestingly and quite unusually, revokedvell could have been institutional suicide for the
its intention to hear the case, deciding it was n@ourt to further risk being accused of tampering in
longer appropriate fadaimto be heard by the Court. Oracial politics.O The Court, however, shirked its
The Court apologized for the confusion andesponsibility by not fulfilling its duty either to judge
resolutely stated: Othe failure of the parties to brirthe veracity of the Virginia Supreme CourtOs opinion
here all questionsEprevents the constitutional issu@nder the Constitution, or to show particularly why,
of the validity of the Virginia statute on when anti-miscegenation laws were already
miscegenationEbeing considered Oin a clean-cut atginning to appear tenuolaim failed to pose a
concrete form, uncloudedOE[by] problenisThe question of federal importance. The Court appears
reversal of the CourtOs decision to hear ortd have taken a Ohands offO approach to an issue
arguments iMaim was urged at the initiative of that could have been politically damaging. The Court
Justice Felix Frankfurter. Even though four justiceyacated the ruling of the Virginia Supreme Court
on the bench felt the case posed a substantive fedes@ld remanded it for further articulation and
issue, Frankfurter was successful in convincing thempecification. The Virginia Supreme Court
not to grant certioraff Frankfurter thought that it subsequently reinstated its original opinion. The
was dangerous for the Court as an institution th&ichmond Times-Dispatepplauded the State Court
relied upon a certain degree of voluntary complianctr its defiance in an Oarea of State affairs over which
by the population, to invalidate laws againsthe U.S. Supreme Court has no jurisdicti&h.O
interracial marriage so close in the wake of the
sweeping opinion iBrown v. Board of Education The grant of certiorari was evadedNaim v.
of Topekd1954).Brownhad decreed the integration Naim, but the building momentum of the Civil Rights
of public schools and the controversial opinion hatlovement made it impossible for the Court to put
not neared resolution or acceptance by large sectiotie question of interracial marriage at bay forever.
of the nationOs population. TB@wn opinion had ~ Since the 1940s, when states like California began
incited civil disobedience in southern states and th® invalidate their anti-miscegenation statutes and
politicization of interracial intimacy had beenprovide the legal opportunity to contract an
invoked to increase resistance against thimterracial marriage, the number of interracial
implementation of the unpopular decision. Tom Pmarriages slowly began to increase. The steady
Brady decried the catastrophic consequences lircrease has not waned since the late 1%4asd
believed theBrown ruling would eventually have public opinion began to reflect the changing value
for social tradition: attached to amalgamation over the 1950s and 60s.
In one of the first assessments of public opinion on
You cannot place little white and Negro interracial marriage, a 1958 Gallup poll showed 4
children in classrooms and not have percentof white Americans approved of black-white
integration. They will sing together, dance  marriage®* This small percentage that expressed
together, eat together, and play together. They disagreement with the anti-miscegenation statutes
will grow up together and the sensitivity of  explains the unpopular position that the Warren Court
would have found itself in, had it taken Npimin

50 DARTMOUTH COLLEGE UNDERGRADUATE JOURNAL OF LAW



the mid-fifties. The period in betwedyaim and When Richard Loving, a white man, and Mildred
Lovingsaw significant gains in civil rights for blacks. Jeter, a black woman, wished to marry in 1958, they
While the 1960s saw the passage of the historic Civiealized that Virginia law forbade them to live
Rights Act of 1964 and the Voting Act of 1965, thetogether as man and wife. The desire to marry led
period also witnessed horrifying reactions thathe couple to travel to Washington, D.C to legally
magnified the impropriety of interracial sexualavow the contract. They returned to live in Caroline
relations. The media exposure to atrocitie€ounty, Virginia, hoping to evade state authorities.
committed in the name of interracial intimacy causeéiowever, the pair was pulled from their bedroom
many to question the necessity of laws prohibitindpy the police in the middle of the night soon after
interracial marriage. The repercussion of Emmetheir return to Virginia. The Lovings initially pleaded
TillOs whistle shocked citizens all over the Uniteduilty to the charges of violating VirginiaOs Racial
States and beyond, which encouraged the domestitegrity Act, and were convicted to a one-year prison
reevaluation of anti-miscegenation statutes. By miderm. Presiding judge Leon M. Bazile wrote that:
1964, approval for interracial marriage hadOAlmighty God created the races white, black,
skyrocketed to 40 percent of all American whités. yellow, Malay, and red, and he placed them on
This provided the foundation for the United Stateseparate continents. And but for the interference with
Supreme Court to approach the constitutionality ofiis arrangements there would be no cause for
anti-miscegenation statutes with less hesitation. [interracial] marriages. The fact that he separated
the races shows that he did not intend for the races
[ll. Loving v. Virginia (1967) to mix.(* Justice Bazile decided that he would waive
the jail term, provided that the Lovings leave Virginia
In theLoving v. Virginiadecision of June 12, 1967, and not return together for a period of 25 years.
the Supreme Coudf the United States struck down
the sixteen remaining anti-miscegenation statutes inthe The Lovings accepted the agreement, but in
country. TheLoving decision was not unforeseen1963, the couple still felt estranged and dissatisfied.
considering the recent Court rulingMcLaughlin v.  Mildred Loving resolved to draft a letter to Attorney
Florida (1964). Here the Court declaredGeneral Robert F. Kennedy, who immediately took
unconstitutional the Florida statute that criminalizedhction pursuant to the case being granted certiorari
interracial fornicatiori? The Court overturned the by the Supreme Court. When asked, the Supreme
Florida Supreme CourtOs logic that the convictions Gfourt of Virginia reaffirmed its earlier decision of
McLaughlin, a black man, and Hoffman, a white1959, and the case was appealed to the United States
woman, were justified based on the precedent set Bupreme Cour®® WarrenOs argument resembled
Pace v. Alabamayhich legitimated the imposition of Judge TraynorOs reasoning put fortiParez v.
greater penalties on defendants who were found guil§yharp The Chief Justice based the unanimous
of interracial, as opposed to intraracial, fornication. Thepinion reversing the lower courtOs decision on two
Supreme Court found that the Fourteenth Amendmeptinciple ground: First, Warren said that the Virginia
was violated irMcLaughlin which explicitly rejected law impinged on the constitutionally protected
the reasoning iRace QPacerepresents a limited view fundamental freedom to marry. According to Warren,
of the Equal Protections Clause which has not withstodtie institution of marriage was Oone of the basic civil
analysis of the subsequent decisions of this C&urt.@ghts of manO and the existing limitation on marriage
The Court irMcLaughlindid not address the adjoining was Osurely to deprive all the StateOs citizens of
statutory question of interracial marriage, contendintiberty without due process of lawE&His second
again as ifNaimthat the question was not directly orline of argument concerned the threat that the statute
sufficiently posed. The Court overturn®ahcein posed to the stipulation in the Fourteenth
McLaughlin on the grounds of the FourteenthAmendment to protect equally the rights of citizens
Amendmentforeshadowing the justification that wasregardless of race. Warren agreed with Traynor in
to be outlined by Chief Justice Earl Warreh.aving.  his understanding of the Fourteenth Amendment as
an act that protected the individualOs right to marry
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whomever she wishes, even if that individual is  65,000; in 1980, 121,000, in 1991; 213,000;
external to her own racial group. Warren wrote, and in 1998, 330,000. In other, words,
ORestricting the freedom to marry solely because of between 1960 and 2000, black-white mixed
racial classifications violates the central meaning of marriages increased more than six-fdld.
the Equal Protections Claus&.Qike Traynor,
Warren also saw that allowing individuals of only  Black-white interracial marriage, although it
certain racial groups to intermarry, but not othersiepresented less than 1 peréeot all marriages in
undermined the equal protection of individuals othe United States in 1998, was for all practical
all races. The statute was aimed at protecting thmurposes of analysis, nonexistent beforeLinang
biological integrity of the white race, but it wasdecision. The end of antimiscegenation statutes
unconcerned with the biological integrity of otherdecriminalized the practice of interracial marriage
racial groups, certifying admixture between themand thus, it served a significant purpose in allowing
In effect VirginiaOs Racial Integrity Act was beingfor the opportunity of contact between the races to
applied inconsistently across the races. flourish in the most intimate sphere of life. Although
the end ofle juresegregation has not endidelfacto
Even though the state ardently tried to prove theegregation in marriage between blacks and whites,
sociological and psychological basis for segregatingssessment of the future suggests it eventually will.
marriage, when Justice White asked whether themith more time, the CourtOs decisiohdvingcan
was a relationship between the standing statute andly be expected to further break down the perceived
the perpetuation of the social and psychological harsocial barrier to interracial marriage, because the
brought on by intermarriage, the attorney for Virginigperceptiornof interracial and multiracial marriage is
did not recognize any implicit link between thegaining mainstream approval in America. The 2000
standing law and the formulation of socialU.S. Census accounted for one out of every twenty-
perceptiort® The racial categorization in the Virginia five married couples as interracial (including all
statute could only be interpreted as Oinvidious raciedcial mixtures) and over 3 million mixed race
discriminationO because there was no Olegitimatkildren??® Despite the fact that black-white
overriding purposeO to the state treating interraciedarriages are entered into far less often than other
marriage differently than intraracial marriafe. interracial unions, the repeal of the anti-
Loving was one of the dying gasps of the Warremiscegenation laws has allowed interracial intimacy
CourtOs judicial activism that attacked social inequitio be secure from the coercive force of the law and
The justices who sat on the bench were unified ihas helped free the practice from stigmatization.
their assertion that the regulation of marriage by the
state through the imposition of racial limitations The public outcry that followed George W.

acted only to sustain Owhite supremdty.O BushOs 2000 election campaign visit to Bob Jones
University provides even further evidence that
IV. The Impact of Loving interracial marriage has become widely recognized

as socially acceptable. The publicOs condemnation
Even the narrowest of openings in state lavof BushOs visit to a school that bans dating between
during the 1940s had begun the upward trend of botts black and white students forced the future
the number of interracial marriages in the Unitegresident to vocally distinguish himself to the
States and the social acceptance of such unioredectorate as a supporter of interracial unions. Among
Lovinghad a cataclysmic impact upon the increaseollege students and recent graduates, attitudes
in frequency of interracial marriages in the Unitedoward interracial marriage are also more favorable
States and was accompanied by climbing approvéttan ever beforé,lending encouragement to many
ratings for the practice: peopleOs hopes that interracial marriage will become
even more common in the future. Even though the
In 1960 there were about 51,000 black-white  baby-boomers were not influenced by theving
married couples in the United States; in 1970, decision, the first generation aftevvingwill most
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likely intermarry at higher rates. The U.S. Censusmarriages legally been contracted in another
Bureau projects that by 2050 if Ointermarriage igrrisdiction. Even though the question existed in the
factored in, the estimated white OmajorityO witlase, it never became a constitutional question for
probably slip to a white OminorityJ®ese trends the Court to answer. Because the Supreme Court
testify to the power the law can invoke in theoverturned the Virginia state law, the question of
facilitation of social behavior. Although impact is where sovereign jurisdiction resided in regards to
not immediate, the presence of the freedom tmterracial marriage was no longer contested between
intermarry under the law is very slowly causingthe states, but mandated by federal law. The Court
social behavior to changd&.he future looks did not decide the question of whether a state that
encouraging as the frequency of black-whitadid not allow for a certain type of marriage was
marriages continues to increase. This suggests thaithorized to void a legal marriage obtained in a
implicit racial discrimination in the selection of afavorable jurisdiction. Although the Full Faith and
spouse will have finally subsided. Credit Clause would appear to make this a non-issue,
the Court did not strike the future right of states to
Although lifting the ban on interracial marriage hasgnore marriages they found reprehensible. WarrenOs
brought the practice into greater social acceptancepinion carved out a significant recognition of the
optimism for the future does not change the status qfiondamental freedom to marry for any individual:
de factaacial segregation of marriages between blacksovingcontributed to a succession of cases that went
and whites. Positive forecasts for the future ought tmuch further in overturning limitations on the right
be approached with caution. Presently, the behavior td marry for historically excluded groups. However,
society overwhelming demonstrates that blacks arttie right to marry has yet to be extended to same-
whites do not marry at any level of significancesex individuals.
revealing that discrimination to have abated in the
search for a marriage partner. Unlike other marginalizéd = The Contemporary Influence ofLoving:
groups that intermarry with whites, Rachel Moranrefers ~ Gay Marriage
to present day hyper-segregation in marriage between
blacks and whites when she writes that tineguely Although many legal scholars would
do not take advantage of the freedom to marry acropassionately argue against any sort of analogical
the color line, OWhen 95 percent of all marriages Extension of theovingdecision to the contemporary
America take place between people of the same radght of homosexuals to secure the right to métry,
race shapes marital choicé bng afterLoving the parallelisms abound between the historical
end to government regulation of black-white marriag@rohibition of gay marriage and the three-hundred
has spurred little intermarriage when compared to thesar ban on interracial marriage that existed in the
integration of other minority groups. Even if racial-United States. Moreover, the present day legal
profiling is benignly occurring in the selection of argument for allowing same-sex marriage under
suitable marriage partners, one thing is clear in the statiegleral law seems to fit the justification asserted in
quo: Gunnar MyrdalOs observation in 1944 has yet\WdarrenOs controlling opinion limving that struck
be proved false. Racial segregation remains the nomown anti-miscegenation statues as unconstitutional
in the most intimate of our decisions, showing thabnce and for all. ILovingwas decided accurately, it
prejudice is categorically active in the search fowill be only a matter of time before same-sex
OsuitableO marriage partners across the black-wihitarriage will achieve constitutional protection under
divide. Colorblindness does not exist in our most privatde Fourteenth Amendment. The moral justifications
decisions, no matter what gains have been made in thacking anti-miscegenation statutes in the United
public sector for remedying racial discrimination.  States were grounded in the idea that blacks and
whites were naturally not intended to marry each
Perhaps the one shortfallladvingis that it failed  other under GodOs Law. The immorality claim of
to address the issue of comity in regards to stagtates as the compelling interest for prohibiting
recognition or invalidation of certain types ofinterracial marriage prior tbovingis precisely the
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same claim levied against homosexuals looking favicLaughlinwas the first sign thatoving v. Virginia
permission to marry from their state governmentsyvould be arrived at four years later.Uawrence
The Pacedecision, which showed a preference foisuggests analogical significancétoLaughlin,then
intraracial over interracial sex, has an undeniablthe public should anticipate a future ruling on the
similarity to Bowers v. HardwicK1984), which legality of gay marriage. Justice OOConnor foresees
asserts favorability toward heterosexual sex ovehis in her opinion but attempts to enshroud the
homosexual sex. IBowers v. Hardwick1984) the institution of marriage in assertive protection. She
U.S. Supreme Court chose to view sodomy as \arites that although the moral disapprobation aimed
criminal activity, rather than an issue of privacy, thust sodomy suffers as an inadequate reason for not
providing a OlegitimateO moral interest for a state fiarthering state interests, there are several existing
place a ban upon same-sex marridge. alternative reasons for keeping the label of marriage
from applying to unions between same-sexed
In Lawrence v. Texa@003), the Court recently individuals:
overruledBowers v. Hardwickproclaiming that the
Texas statute prohibiting sodomy was in violation Texas cannot assert any legitimate state interest
of the Due Process Clause of the Fourteenth here, such as national security or preserving
Amendment. The Court recognized that the the traditional institution of marriage. Unlike
Fourteenth Amendment provides adults with the the moral disapproval of same-sex relationsN
liberty to engage in consensual sexual conduct in the asserted state interest in this caseNother
private, without threat of government sanction. An  reasons exist to promote the institution of
abrogation of a fundamental liberty interest must B marriage beyond mere moral disapproval of
in the CourtOs eyes P be substantiated by a compellingan excluded grouf.
state interest. Since the Texas statute was found to
further no legitimate state interest, there was no In the dissent oLawrence Justice Scalia
greater justification for the ban on sodomy.responds to OOConnorOs remark upon the stability
Moreover, the Court chose to highlight that theref same-sex marriage. He foreshadows a more
was a stigma attached to homosexuals in th@ubious evaluation of marriage under federal law,
legislation of a law that overtly favored one type ofpursuant to the affirmative arguments found in
sex over another. Concurring with the majorityLawrence Scalia believes that Othis reasoning leaves
opinion, OOConnor wrote: on pretty shaky grounds state laws limiting marriage
to opposite-sex couple&:Gcalia believes that the
A law branding one class of persons as majority opinion has erroneously applied the strict
criminal solely based on the StateOs moral scrutiny test to a situation that merely affords rational
disapproval of that class and the conduct scrutiny. Scalia explains that whéx@ving v. Virginia
associated with that class runs contrary to demanded heightened scrutiny of the state objectives
the values of the Constitution and the Equal in banning interracial marriage, this is not the case
Protection Clause, under any standard of in Lawrence Scalia claims thaRomers v. Evans
review. | therefore concur in the CourtOs (1996) established that laws regulating sexed-based
judgment that TexasO sodomy law banning classes are subject to a much lower threshold of
Odeviate sexual intercourseO between examination by the Court. From his vantage point,
consenting adults of the same sex, but not Scalia believes that the majority has misapplied a
between consenting adults of different sexes, higher level of scrutiny to TexasOs objectives in
is unconstitutionaf? prohibiting sodomy, and this in turn will have a future
implication for limiting marriage to same-sexed
Lawrence v. Texasappears to be the individuals.
developmental equivalent kdcLaughlin v. Florida
which overturned the substantive prohibition against In Hawaii and Vermont state courts have
interracial sex that had been set forthFace recognized the right of some form of Ocivil unionO
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to be secured for same-sex couples. In Hawaii®snstitutionality of the Defense of Marriage Act has
Supreme Court cagaehr v. Lewir{1993) the right not been tested by the U.S. Supreme Court, but when
to same-sex marriage was upheld. The Hawaii high s, it will have to pass the constitutional tests in
court said that the denial of a marriage license ta/arrenOs opinion put forthlinving.If the Defense
lesbian and gay couples violated the Equal Rightsf Marriage Act is to be upheld, it must demonstrate
Amendment contained in the Hawaii Constituti®n. that OinvidiousO intent was not behind the legislative
The court reasoned that if a statute banning interracieffort and that the intervention of the government
marriage discriminated on the basis of race as Into same-sex marriage can be justified on more than
Loving then a statute banning same-sex marriagaoral grounds. If these measures are not satisfied,
discriminated on the basis of sex in violation of thehe opinion inBaehr will necessitate a parallel
provision against sex discrimination in the Hawaiunderstanding of the Fourteenth Amendment in the
Constitution. The opinion stated that, Othe failure t0.S. Constitution, which would find the Defense of
recognize [same-sex marriage] would violate th&larriage Act unconstitutional not for perpetuating
fundamental principles of liberty and justice that lieOwhite supremacyO asLioving, but instead, for
at the base of all our civil and political institutioi$.0O contributing to sustained OheterosexistO privilege.
In Baker v. Staté1999), the Vermont Supreme Court
upheld a legislative act that created domesti¥l. @ The Grounds of Change
partnerships to provide same-sex couples with
common benefits equivalent to those enjoyed by Social justice requires more than independent
married couples, but still not actually permittingaction by the Court. Individuals in democratic
same-sex Omarriage,O only a semantic Ocisticieties retain genuine political power in their
union.® intimate decisions. The postvingdecades identify
an acute period of change in selection of marriage

Under federal law in the Defense of Marriagepartners. In these decades, private practice and public
Act, passed overwhelmingly by Congress in 1996rder are mutually linkedNwhen race determines
and signed by President Clinton, benefits that gmarital choice, decision-making is not colorblind and
toward marriages between different-sex marriagefglls short of what the law requires. This is not to
are unavailable to same-sex marriagfe¥he say thatliberty does not afford race based evaluations
legislation explicitly favors heterosexual marriageto be made, but if social justice is expected to mirror
over homosexual marriage b it allows for depolitical ideals, private decision-making within the
recognition of same-sex unions legally granted undeontext of legal institutions becomes a critical force in
the jurisdiction of states with more favorable lawsthe actualization of such goals. In bathving and
The Defense of Marriage Act, then, invalidates théawrencethe evolution of political morality manifests
obligation of states that do not recognize any forntself in stages, yet ultimately private decisions become
of same-sex marriage to pay heed to the Full Faithe determinant of social acceptance.
and Credit Clause of the Constitution. The
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