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. ADDITIONAL SUPPORT FOR RACE-BASED AFFIRMATIVE
&I
| AcTioN PoLiciEs NOT ADDRESSED IN GRUTTER V. BOLLINGER

The Supreme Court recently decided the future
of race-based affirmative action in the landmark
decisions concerning the University of Michigan’s
undergraduate and law school admissions programs
in Gratz v. Bollingeand Grutter v. BollingerWhile
the Court ultimately voted to uphold a limited use
of racial preferences in higher education admissions
policies, this article examines three areas of
additional reasoning and support for race-based
affirmative action. First, the Court avoided
addressing the issue of precedent regarding Justice
Powell’s diversity rationale as presented in his

diversity. Therefore, petitioner argued that his
diversity rationale was nothing more than dicta and
retains no binding force when considering race-based
affirmative action. The Fifth Circuit Court of Appeals
agreed with this reasoning in the case of Cheryl
Hopwood v. State of Texa$F. 3d. 932 (1996) when
it rejected affirmative action in the state universities
of Texas.

The main source of contention regarding the
decision is Powell’s diversity rationale and
subsequent support of the “Harvard Plan.” In the

Regents of the University of California v. Bakkewake of Bakke legal scholars and courts alike have

opinion, where he argued that student body diversity
serves a compelling state interest. Second, the
lingering effects of residential and educational
segregation provide additional evidence to further
the arguments that the need for racial preferences is
still necessary in order to achieve social equality.
Third, the black-white test score gap and
discrepancies in educational opportunities for
minority students diminishes the reliability of typical
methods of determining academic merit (e.g.
standardized test scores and grade point averages),
thus warranting additional considerations in
admissions such as racial diversity.

I.  Precedent:Regents of the University of
California v. Bakke

Despite almost twenty years of agreement in
understanding of the Supreme Court’s decision

viewed Powell’s opinion as controlling in cases
dealing with affirmative action, especially in higher
education. The confusion stems from the fractured
manner in which the Supreme Court offered its
opinion in Bakke Namely, Powell’s opinion served
as the swing vote that concurred partially with two
plurality opinions and holdings. Justices Stevens,
Burger, Stewart, and Rehnquist held that the special
admissions program at the University of California
at Davis violated the 14™ Amendment and
maintained that racial affirmative action policies be
deemed unconstitutional. Justices Brennan, White,
Marshall, and Blackmun supported the Davis
program and held that race-based affirmative action
served an important governmental interest and could
be upheld under intermediate scrutiny. Powell
concurred in part with the Stevens plurality insofar
as he struck down the Davis program for its use of
racial quotas and set-asides. Powell also concurred

offered in Regents of the University of California v. in part with the Brennan plurality in supporting the

Bakke 438 U.S. 265 (1978), the circuit courts have
raised much confusion in recent years regarding the
actual precedent set in Bakke Petitioner in Grutter
v. Bollinger argued that the opinion delivered by
Justice Powell in Bakkedoes not present the opinion
of the Court specifically with regards to racial

use of affirmative action in order to serve what he
determined to be a compelling state interest of racial
diversity.

In light of the manner in which the Justices
decided in Bakke it is clear that no cohesive Court
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rationale was offered in support of affirmative action
policies in higher education. However, five justices
in Bakkesupported the “Harvard Plan,” which served
no remedial purpose and was designed solely for the
intention of achieving a diverse student body. Powell
offered Harvard University’s admissions plan as a
valid affirmative action policy in which the
admissions officers compare all applicants to the
entire pool and simply view race as a “plus factor’ in
admissions.! The Brennan opinion additionally
supported the ‘Harvard Plan’ under their reasoning,
“We also agree with Mr. Justice Powell that a plan
like the ‘Harvard’ plan is constitutional under our
approach, at least so long as the use of race to achieve
an integrated student body is necessitated by the
lingering effects of past discrimination.” Petitioner
in this case argued that since the Brennan plurality
specifically indicated that they supported admissions
programs in order to remedy the effects of past
discrimination, the diversity rationale offered by
Powell was nothing more than dicta. However, it is
unclear whether or not the Brennan group would
have supported diversity as a compelling state
interest as well.

In light of the precedent set in Marks v. United
States430 U.S. 188 (1997), Powell’s reasoning must
be regarded as the standing precedent established
by the Supreme Court in Bakke The Court held in
Marks, “When a fragmented Court decides a case
and no single rationale explaining the result enjoys
the assent of five Justices, the holding of the Court
may be viewed as that position taken by those
Members who concurred in the judgments on the
narrowest grounds.” Since Justice Powell was much
more demanding in his test for allowing affirmative
action, his narrower opinion should serve as the
holding of the Court.

The Ninth Circuit Court of Appeals correctly
accepted Powell’s opinion as precedent in Smith v.
University of Washington Law Schgzi3 F.3d 1188
(2000), as did the Sixth Circuit Court of Appeals in
its decision for Grutter v. Bollinger* The Justices in
Smithargued, “It becomes apparent that Justice
Powell’s analysis is the narrowest footing upon
which a race-conscious decision making process
could stand. If educational institutions can

sometimes use race in their admission alchemy,
virtually every point in Justice Brennan’s opinion
would establish broader grounds for allowing that.””
Justice Powell’s rationale presents the narrowest
grounds upon which affirmative action can be
upheld, for he utilized the constitutional test of strict
scrutiny to justify such racial considerations. The
Brennan opinion relied on the much weaker and
broader test of intermediate scrutiny, which is
typically reserved for gender discrimination rather
than racial discrimination cases. Given the precedent
established in Marks Justice Powell’s rationale in
Bakkemust be accepted as the holding of the
Supreme Court and thus standing legal precedent.

Petitioner also argued that recent precedents of
the Supreme Court maintain that the only compelling
justification for racial classifications is to redress
specific acts of discrimination. In the employment
discrimination cases of Adarandand Croson
members of the Court argued that only affirmative
action programs aimed at remedying the effects of
discrimination could be considered a compelling
state interest. In Croson Justice O’Connor argued,
“Classifications based on race carry a danger of
stigmatic harm. Unless they are strictly reserved for
remedial settings, they may in fact promote notions
of racial inferiority and lead to a politics of racial
hostility.”® However, the Court has held that the
standing precedent that applies to a given case is the
decision that most directly applies to that case (“If a
precedent of this Court has direct application in a
case, yet appears to rest on reasons rejected in some
other line of decisions, the Court of Appeals should
follow the case which directly controls, leaving to
this court the prerogative of overruling its own
decisions.””). Given this reasoning, Bakkestill stands
as binding precedent for affirmative action cases in
higher education, regardless of the unclear decisions
of Adarandand Croson.

Since Justice Powell’s opinion in Bakkeremains
the Supreme Court’s binding precedent, the principle
of stare decisisequires the Court to let the decision
stand in the absence of any special justification to
overrule it. The Court describes this principle,
“Although adherence to precedent is not rigidly
required in constitutional cases, any departure from
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the doctrine of stare decisisdemands special
justification.”® In order to maintain the functional
rule of law intended by stare decisighe Court should
uphold Justice Powell’s diversity rationale as
precedent.

Il. Segregation and Historical Discrimination

In addition to the compelling evidence regarding
the prevalence of racial segregation and
discrimination that continues to occur to this day, it
should be noted that the government itself was
responsible for establishing the roots of modern
discrimination. Before Buchanan v. Warleg45 U.S.
60 (1917), the case in which the Supreme Court
officially ended state-sponsored segregation, the
government explicitly condoned and developed
segregated cities across the United States. After
Buchananthe Court had the opportunity to strike
down private racially restrictive covenants in
Corrigan v. Buckley271 U.S. 323 (1926); however,
it chose to overlook the issue and tacitly allowed
restrictive covenants to further segregate cities for
nearly twenty more years. The state essentially
permitted the proliferation of formal segregation
until the Court finally ruled that it would not enforce
restrictive covenants in Shelley v. Kraemeg34 U.S.
1 (1948). While the state no longer sanctions and
encourages segregation of the races, the lingering
effects of its past role in establishing America’s
segregated cities cannot justly be overlooked.

A. Residential Segregation

Thomas Sugrue, Professor of History and
Sociology at the University of Pennsylvania,
commented, “In sum, residential division by race
remains a jarring anachronism in an increasingly
racially diverse society.” One of the main causes of
the residential segregation present today is the
lingering effects of the design of American cities.
When many cities were first developing, the use of
explicit and implicit residential segregation was
rampant. Over time, various state agencies and
individuals ceased their reliance upon residential
segregation to determine where people would live,
but the damage had already been done. Many of the
established minority ghettoes have remained in the

same places where they were originally placed, and
most of them are still inhabited by the minorities for
whom they were designed.

In addition to the residual impact of legal
residential segregation, there is sufficient research
to show that there is still active residential
segregation to this day. Residential segregation has
been continually achieved through the use of
discriminatory real estate practices such as racial
steering and selective commentary. Furthermore,
these practices and the residential segregation they
effect cannot be traced to simple socioeconomic
differences, thus strengthening the claim that
minorities continue to be discriminated against in
contemporary America.

One contemporary method of creating residential
segregation is the practice of racial steering.
Research indicates that many realty companies
continue to illegally steer the development of various
neighborhoods based on race. In their book American
Apartheid sociologists Douglas Massey and Nancy
Denton define racial steering: “Racial steering occurs
when white and black clients are guided to
neighborhoods that differ systematically with respect
to social and economic characteristics, especially
racial composition.”'® They cite the analysis of John
Yinger, who analyzed the 1988 Housing
Discrimination Study by the US Department of
Housing and Urban Development, since he found
that “housing was systematically made more
available to whites in 45% of the transactions in the
rental market and in 34% of those in the sales
market.”"" The prevalence of this racial steering is
dramatic and aids the promulgation of residential
segregation across America.

Various discriminatory real estate practices
assure that blacks and Hispanics do not have the
same degree of choice as whites do when they are
house hunting. More common than overt steering,
however, is the degree of selective commentary
offered by realtors. Selective commentary is when
realtors make positive comments about white
neighborhoods to white clients but not to black
clients or vice versa. George Galster conducted an
analysis of local housing organization audits in 1987
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and found that “in a broader review of thirty-six
different local audit studies, Galster discovered that
such selective commentary by agents is probably
more common than overt steering.”'?

Some academics have responded to such
findings by arguing that these apparent inequities
are likely caused by the socioeconomic differences
between the races rather than as a result of their racial
differences. However, Massey and Denton refute that
argument by showing that “even if black incomes
had continued to rise through the 1970’s, segregation
would not have declined: no matter how much blacks
earned they remained spatially separated from
whites.”!® They concluded that the residential
segregation experienced by blacks in today’s society
cannot be caused by their socioeconomic
disadvantages, for in Los Angeles, “The poorest
Hispanics were less segregated than the most affluent
blacks.”!* Given the available research it is clear that
residential segregation continues to exist in America
today.

B. Educational Segregation

While the existence of residential segregation on
its own may not necessarily justify state intervention,
its effect upon educational segregation gives further
weight to the argument that diversity in higher education
is a compelling state interest. David Orfield describes
the effects of residential segregation on education in
Michigan, “There’s intense housing segregation, and
very strong boundaries that separate schools from
different racial groups because even the working class
suburbs of Detroit have had tremendous residential
segregation.”” The following evidence shows that the
high degree of educational segregation in Michigan
specifically requires the government to take action at
some level to neutralize its negative effects.

A study analyzed by Thomas Sugrue shows that
in 1991-92, the percentage of black students in
typically white Michigan public schools was
significantly lower than the percentage of black
students in the entire public school system. There
were only 4.8% black students in these
predominantly white schools compared to the 17.2%
of black students in the entire Michigan public school

system. He argues that these statistics are indicative
of the segregation in Michigan’s public education,
“During the 1991-92 school year, 58.5 percent of
black students in Michigan attended overwhelmingly
minority schools (those with student populations that
are 90 to 100 percent minority). Nearly four-fifths
(79.9 percent) of black students in Michigan attended
schools that have majority minority populations.”
The degree of this segregation in public schooling
is shocking, and yet it is a reality in Michigan today.

In his expert testimony during the Grutter
District Court proceedings, David Orfield described
Michigan as the following:

[One of four] absolute centers of segregation
in the nation... K-12 education in Michigan
is very are segregated... 83% of Michigan’s
black students are in segregated schools...
many white law students at the University
of Michigan Law School report having little
to no contact with minority students before
attending the University of Michigan Law
School... Affirmative action plans are
essential to breaking down segregated
educational environments.!”

Because such a high percentage of Michigan’s
students attend segregated primary and secondary
schools, the importance of breaking down these
racial barriers in college is even greater. The clear
evidence of residential and educational segregation
throughout Michigan offers additional justification
to the compelling interest of diversity in higher
education.

[ll. Racial Bias in Schooling and Standardized
Testing

An added concern that is worth addressing is the
test score gap between white and black applicants.
Because opponents of affirmative action continually
insist on the importance of relying on objective
indicators of merit such as GPA and standardized
test scores, it is important to examine the research
regarding possible racial biases in education and
testing that could be the root causes of such
merit gaps.
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In addition to the effects of educational
segregation on minority students in primary and
secondary schools, there is also significant evidence
that biases on behalf of teachers and other students
adversely affect the quality of education minority
students may receive. A study by social scientists
Phillips, Crouse, and Ralph found that a typical black
child entering elementary school with the same test
scores as an average white child will learn less from
first through twelfth grade.'® School differences or
socioeconomic status cannot account for the
discrepancies in learning between average black and
white children in this study, and these discrepancies
confirm that there are significant problems in the
public education that minority children receive.

Beyond the bias in education, there appears to
be a bias within standardized tests such as the LSAT
or SAT. While economic status and gender have been
shown to affect scores, racial distinctions seem to
be the crucial feature when all other variables have
been controlled. The gap for black students and white
students who attended the same undergraduate
institution and received the same GPA is 9.2 points
on average. ' The following exhibit displays some
of the numbers that David White, Director of the
organization Testing for the Public, compiled with
regards to the black-white test score gap.

Mean LSAT Scores for Ethnic Groups
of Various Socioeconomic Status,
1991 First-Year Law School Students
(Testimony of David White, Exhibit 220)
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Source: Trial Testimony of David White, “Exhibit
220,” transcript of proceedings from the U.S. 6™
Circuit Court case Grutter v. Bollinger
<www.umich.edu/~daap/ index2.htm> (last accessed
March 13, 2003).

The “stereotype threat” has been seen as one of
the possible causes of this test score gap. Claude
Steele, Chair of the Psychology Department at
Stanford University, conducted an extensive ten-year
study on the effects of gender and racial stereotypes
on standardized test performance. Steele, along with
Joshua Aronson, examined the stereotype threat as
one of the possible causes of the black-white test
score gap. They found that “academically successful
blacks worry about the possibility that getting a low
score on a test will confirm the stereotype that blacks
not academically talented.””® As a result of this fear,
minority students tend to fare worse than they do
when they are unconcerned with the implications of
their race on the outcome of the test.

The issue of whether this test score gap can be
ascribed to socioeconomic differences must again
be addressed. Racial differences in various factors
that compose a broad definition of family
environment (such as household size, grandparent’s
education, etc.) may explain up to two-thirds of the
test score gap. Socioeconomic status, on the other
hand, may account for no more than one-third of the
gap. Therefore, addressing issues dealing with racial
differences in family environment would likely
reduce the black-white test score gap more than
trying to minimize socioeconomic disparities.?!

While the test score gap is very real, the
differences in test scores reflect little more than the
biases rampant in our discriminatory society itself.
Steele concluded, “Gaps of this size actually
represent only a tiny difference in the real skills
needed to get good college or law school grades and
they reflect the influence of a complex of factors
tied to race in our society that, for reasons unrelated
to real academic potential, depress minority student
test scores.”*

Conclusion

Given the reasoning provided by the Court in its
decision in Grutter v. Bollingeras well as these
additional considerations, affirmative action in
higher education serves a compelling state interest
and helps minimize the harms of the racial
inequalities present in our contemporary society.
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